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General position of the IPA 
The IPA is of the view that the most pressing issues that need to be addressed about the current 
rule change system are the potential for conflict of interest at the rule making level and lack of 
transparency and accountability in the process of recommendations going to the rule making 
body. 
 
We are firmly of the view that independent representation and a Chair free of conflict are 
required if the Rule Change Assessment Panel (RCAP) is to be successful. The IPA does not accept 
that the Coordinator of Energy is independent or is not conflicted. The Coordinator of Energy 
heads a government body which is tasked with implementing government policy, including 
maximising the value of the largest market participant in the WEM. 
 
We support the establishment of a new rule change assessment panel (RCAP) with at least one 
independent panel member taken from within the electricity sector. Independent member(s) 
could come from any organisation that does not have a direct stake in the market as a 
participant. This includes the WA CCI or similar groups; the ESAA or similar groups; or various 
legal and/or consulting firms with experience in the sector. Independent member(s) should have 
the same status as all other members i.e. not be project based or at the discretion of the 
Minister. They should be appointed to serve a full term as full members of the panel. Such 
appointments are the only way to ensure the establishment of a panel which is free of potential 
conflicts of interest. 
 
We do not believe that the proposed new Secretariat structure, with an Executive Officer is 
necessary. The IPA feels that the current secretariat structure works well and there is no need to 
add another administrative layer between the secretariat and the rule change assessment panel. 
 
We do believe, however, that there should be greater transparency and accountability regarding 
recommendations on rule changes going through to the RCAP, and that RCAP members should 
have the ability to understand the views of market participants, reflected in the discussions on 
the Market Advisory Committee (MAC). 
 
2.1 Respondents are invited to comment on the above proposed composition of the Rule  

Change Assessment Panel. 
 
We believe the most appropriate way to establish a rule change body which is free of potential 
conflicts of interest or capture is to form a new Rule Change Assessment Panel (RCAP) which 
consists of suitably qualified panellists who represent a broader spectrum of the industry than 
just the IMO Board, as is the case currently. The IPA supports the notion of the RCAP including 
Coordinator of Energy; Chair of ERA and Chair of IMO, as long as it also has at least one member 
taken from a non-statutory body which has experience in the sector. The independent 
member(s) should have the same status as all other members, should not be project based or be 
appointed at the discretion of the Minister. They should be appointed to serve a full term as full 
members of the panel.  



 

 
We believe the structure of RCAP proposed in the Discussion Paper increases the risk of a 
conflict of interest and lacks independence. If the Executive Officer is from the Public Utilities 
Office (as suggested) and the Chair of the Rule Change Assessment Panel Chair is also from the 
Public Utilities Office (likely, given the panel consists of the Coordinator of Energy; Chair of ERA 
and Chair of IMO – but Chair of IMO cannot be Chair of Assessment Panel), then the new 
structure will have a similar conflict as now with the Public Utility Office controlling the flow 
information to the Assessment Panel and adjudicating on the outcome.  
 
We believe this would lead to a greater risk of conflict than the current situation under which the 
Independent Market Operator controls the process.  The Independent Market Operator is at 
least notionally independent of Government, whereas the Public Utilities Office is, by definition, 
an implementer of government policy. One of the key tasks of the Public Utility Office is to 
advise the Minister in his role as the shareholder of Synergy and the main aim of that advice is to 
maximise the value of the business. 
 
2.3.3.1. Respondents are invited to comment on this proposed design option for the 
Secretariat 
 
As previously stated, the IPA does not believe the proposed new Secretariat structure, with an 
Executive Officer, is necessary. The IPA feels that the current structure with the IMO providing 
administration, assistance, drafting and assessment support to the rule change body works well. 
If the link between IMO controlled information passing through to the IMO Board (as the Rule 
Change adjudicator) is broken (as suggested with the RCAP proposal), then there is no need to 
add another administrative layer between the administrative body and the rule change 
assessment panel. 
 
The main concerns raised by industry in the EMR Phase 1 about the rule making process related 
primarily to the lack of transparency in recommendations going to the IMO Board and about the 
potential conflict between IMO as both the rule developer and rule approver. 
 
The IPA does not support having an Executive Officer collate input from the MAC for delivery to 
the Rule Change Assessment Panel. We believe significant understanding of the issues 
surrounding Rule Change proposals would be gained if the Rule Change Assessment Panel 
attended MAC meetings and engaged in the discussion. 
 
2.3.3.2. Respondents are invited to comment on the alternative design option of a fully 

resourced Secretariat, and its value relative to the likely additional costs to be borne 
by market participants through Market Fees.  

 
As stated previously, the IPA does not support creating a new secretariat function with a Chief 
Executive. We do not consider this additional resource necessary. We believe the current 
structure with the IMO providing administration, assistance, drafting and assessment support to 
the rule change body works well and there is no need to add another administrative layer 
between the administrative body and the rule change assessment panel. 
 
At best, an Executive Officer or independent secretariat would be employed on a part-time basis, 
given that rule changes are not that frequent. Creating a new, beefed up position, involves not 
only extra costs, but poses a danger in that the occupant becomes a new layer of bureaucracy 



 

between the RCAP and the MAC. It does not fix the issue of accountability but potentially could 
make it worse. 
 
3.1.2. Respondents are invited to consider and comment upon whether the choice of the 

Secretariat model may influence how the Rule Change process as set out below might 
operate in practice. 

 
The IPA does not support having an Executive Officer collate input from the MAC for delivery to 
the Rule Change Assessment Panel. We believe the Rule Change Assessment Panel should attend 
MAC meetings and engage in the discussion.  
 
Irrespective of whether we agree with a Secretariat model, the rule change process itself should 
not be impacted by any structural arrangements.  The current Rule Change process works well, 
does not require significant change and can be easily adopted by the new RCAP.   
 
3.2.3. Respondents are invited to comment on the new threshold test process. 
 
Having a process that is dominated by staff from the Public Utility Office (as outlined previously) 
is especially dangerous as it is suggested that a ‘threshold test’ be made before a proposed rule 
change ever sees the light of day. It would be easy for the Minister of the day (via the Public 
Utilities Office) to shut down any particular rule change proposals.   
 
The proposal for a threshold test is concerning as a Rule Change proposal can be rejected if it is 
deemed to be “frivolous or vexatious”.  The definitions of frivolous or vexatious could mean all 
Rule Change proposals have the potential to be “frivolous” or “vexatious”.  In the current Rule 
Change process whereby potential Rule Changes are discussed at MAC in the concept or pre-rule 
change stage is a stress test for whether the Rule Change as proposed has merit in its current 
form or requires mediation.  The retention of the existing Rule Change process may mean that 
the new threshold test is not be required. 
 
3.2.5. Respondents are invited to comment on the arrangements proposed above for 

development of Rule Change Proposals. 
 
As stated previously, the IPA is of the view that the proposed structure potentially increases the 
risk of conflict of interest and lack of transparency. If the Executive Officer is from the Public 
Utilities Office (as suggested) and the Chair of the Rule Change Assessment Panel Chair is also 
from the Public Utilities Office (likely, given the panel consists of the Coordinator of Energy; Chair 
of ERA and Chair of IMO – but Chair of IMO cannot be Chair of Assessment Panel), then we have 
a similar conflict as the current model. In other words, in the proposed model the Public Utility 
Office will control the flow information to the Assessment Panel and adjudicate on the outcome.  
 
We believe this would be a worse outcome than the current situation under which the 
Independent Market Operator controls the process.  The Independent Market Operator is 
independent of Government, whereas the Public Utilities Office is, by definition, an implementer 
of government policy. This is especially dangerous as there is a suggestion that a ‘threshold test’ 
be made before a proposed rule change ever sees the light of day. It would be easy for the 
Minister of the day (via the Public Utilities Office) to shut down any particular rule change 
proposals. 
 



 

3.2.6. Respondents are invited to comment on the role of the Market Advisory Committee 
and on the proposed Chair and composition of the Market Advisory Committee. In 
particular, Respondents are asked to consider whether the arrangements for 
appointing the Chair of the Market Advisory Committee and the Gas Advisory Board 
will permit those entities to effectively consider and discuss Rule Change Proposals as 
advisory bodies. 

 
The proposal suggests that new rule changes from proponents go straight from the Secretariat 
to the MAC. A similar process has been used in the past when no one discussed rule change 
concepts before presenting them as rule changes (which then would go through the rule-change 
process). There is considerable merit in the ‘concept paper’ and ‘pre-rule change discussion 
papers’ as a large amount of the contentious issues are debated before a rule change is formally 
put forward. We believe cutting out the ‘concept papers’ and ‘pre-rule change discussion papers’ 
will lead to the rule-change process becoming more adversarial. 
 
3.2.8. Respondents are invited to comment on the proposed contents of both the Draft and 

Final Rule Change Reports. 
 
The contents of the Draft and Final Rule Change Reports should not be any different from what 
they contain now.  However the determination handed down by the RCAP should be transparent 
and should detail how the decision was made to either reject or approve a rule change.   
 
3.3. The Steering Committee has considered options for accountability measures for the  

revised Rule Change process. Respondents are invited to comment on these options 
and also which accountability measures might be employed at which stages of the Rule 
Change process. 

 
The IPA supports increased accountability and transparency in the rule change process. The main 
concerns of market participants have not been around particular structures but have been about 
the lack of transparency and accountability in recommendations going to the IMO Board. These 
concerns can be allayed by a more open process, by recording the views of MAC members on 
any rule recommendation and encouraging RCAP members to attend MAC meetings.  
Additionally transparency and accountability will be strengthened if the RCAP publishes the 
reasoning behind their determinations.   
 
For further information or any clarification, please contact: 
 
Astrid Serventy, Secretary 
Independent Power Association Inc 
aserventy@canningspurple.com.au 
(08) 6314 6340 
0407 383 117 
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